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Report No: 

Meeting Date: 

Alameda-Contra Costa Transit District 

STAFF REPORT 
TO: Finance and Audit Committee 

AC Transit Board of Directors 

FROM: Michael A. Hursh, General Manager 

15-220a 
December 9, 2015 

SUBJECT: Department of labor Conditions for Federal Transit Administration Grant Awards 

ACTION ITEM 

RECOMMENDED ACTION(S): 

Consider authorizing the General Manager, or his designee, to respond to the United States 
Department of Labor's (DOL) conditional certification terms and accept award of the District's 
Federal Transit Administration (FTA) grants. 

EXECUTIVE SUMMARY: 

The District submitted three FTA grants totaling $50.5 million for award and received conditional 
certifications of the grants from the DOL. The conditions relate to the Urban Mass Transit Act 
13(c) provisions that essentially state that the bargaining rights of union employees must be 
protected. The DOL and various unions feel that California's Public Employee Pension Reform 
Act (PEPRA) law violates 13(c) provisions. The terms state that if the DOL is able to overturn the 
existing Federal court ruling where it was determined that the State's implementation of PEPRA 
does not conflict with Section 13(c), then the District would either be required to roll back any 
PEPRA implementation and restore the benefits of the affected employees or repay any 
associated grants. If the District does not accept the terms from the DOL, then the grants cannot 
be certified and awarded, and the District will forego the funds. 

The District and several other transit agencies believe that the DOL may not have the authority 
to enforce these conditional terms since their original challenge to PEPRA was overturned in 
federal court. The Los Angeles County Metropolitan Transportation Authority (LACMTA), 
followed by other agencies, responded to the DOL with a letter describing this position and 
accepting the grant awards. The FTA has stated that, they believe the matter to be between the 
DOL and the agencies, and will award grants without requiring agencies to fully agree to the 
terms. Staff recommends that the District accept the grant awards by submitting the letter in 
Attachment 3 to the DOL. If future grant certifications contain substantially the same conditions, 
the same letter will be used in response to allow award of the grants. 

Since the last Board meeting on November 12, 2015 when this was first presented, staff has met 
with ATU and AFSCME as requested. A meeting with IBEW is scheduled for December 4, 2015. 
The unions' comments and suggestions received to date are discussed below. 
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BUDGETARY/FISCAL IMPACT: 

The grants submitted to the FTA include: $5 million for the South County Line 97 Corridor 
project, $44.3 million for the FY 2014-15 Section 5307 formula grant which includes funds for 
the CAD/AVL project ($8.6 million), 80 buses ($29.1 million), paratransit operating ($5.3 million), 
and Lifeline operating and Oakland B-Shuttle subsidies ($1.3 million), and $1.1 million for the 
East Bay Bus Rapid Transit Project. If the District does not agree to the terms, the District will 
not be able to fully fund the capital projects identified and will face a $6.6 million deficit to the 
operating budget. Significant spending of the Section 5307 formula funds will begin in January 
2016 with the delivery of the 80 buses. In addition, the District has another $35.5 million in 
pending FTA grant applications that will likely receive a similar conditional response from the 
DOL. 

BACKGROUND/RATIONALE: 

In September 2012, the Governor signed the California Public Employees' Pension Reform Act 
of 2013 (PEPRA), which changed the way retirement and health benefits are applied and 
placed compensation limits on state retirement system members. The District's pension system 
is covered under the scope of PEPRA, and the District implemented the required provisions in 
February of 2013. As a result of the implementation of PEPRA, transit unions in California began 
to oppose the certification of FTA grants by the DOL under Section 13(c) of the Urban Mass 
Transit Act which mandates that the DOL must certify certain transit employee protections, 
including the right to collective bargaining, are in place before the FTA can issue a grant. 
Without DOL certification, the FTA was not able to award affected grants to the District and 
many other transit agencies in the state. 

To temporarily resolve the situation and allow FTA funds to flow, Assembly Bill1222 was passed 
in October 2013 to exempt California public transit employees from PEPRA until the end of 
2014 or the outcome of a particular federal court case between the State and the DOL. 
Assembly Bill 1783 further extended the exemption until January 1, 2016 or a court decision. 
On December 30, 2014, the court concluded that the DOL erred in determining that PEPRA 
prevented certification under Section 13(c). The DOL filed a motion to appeal the decision in 
early 2015 which was later withdrawn. Despite the ruling, the DOL held up certification of 
grants in opposition to the court ruling. Sacramento Regional Transit District subsequently filed 
a motion to enforce the judge's decision and force DOL to certify grants. 

The District recently submitted three grant applications, which the FTA then referred to the 
DOL for certification. After DOL notified the transit unions about the requested certification, 
the Amalgamated Transit Union (ATU) responded to the DOL with a list of conditions under 
which ATU would agree to the certification. DOL then incorporated the ATU's conditions into its 
certification response and required that the District agree to the terms offered by the DOL for 
the grants to be awarded. The terms are included in the DOL certification response letter 
provided as Attachment 1, and all three grant applications received similar letters. 

Attachment 2 is a letter from LACMTA to DOL in response to a similar conditional certification 
letter that essentially states that LACMTA does not believe that DOL has standing to order 
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and/or enforce the terms, and that as a state created entity LACMTA cannot refuse to comply 
with state law at the behest of a federal agency. Since refusing to agree with the terms would 
mean forgoing the grant funds, LACMTA partially accepts the terms with conditions of its own. 
Concurrent with this letter, the FTA informed transit agencies in the state that the FTA believes 
the matter is between the agencies and the DOL, and if an agency responded to the DOL with a 
similar conditional response, then the FTA would consider that sufficient to award the grant 
and obligate the funds to the agency. LACMTA was subsequently awarded the grant funds. Staff 
is aware that San Diego Metropolitan Transit System, BART, VTA, and other operators have 
responded to DOL with similar letters and have been awarded their grant funds. 

Based on the actions of the other agencies, staff recommends that the District respond to the 
DOL with a similar letter shown in Attachment 3 and accept the grant awards. FTA staff has 
informed the District of their intent to award the associated grants if the District responds in a 
similar manner to the DOL as the other agencies listed. If future grant certifications contain 
substantially the same conditions, the same letter will be used in response to allow award of 
the grants. As the FTA funds constitute a significant amount of capital funds for current bus 
procurements and other major projects, including operating budget support for some service, 
not accepting the grants would have a significant impact on District finances and initiatives. 

If the DOL were to prevail at some future point, the District could find itself in the situation of 
having to roll-back its assumed PEPRA implementation or repay expended grant funds. 
Since the District has not implemented PEPRA, staff does not have an estimate of the costs of 
rolling back PEPRA, which would include reimbursement to affected employees of any 
contributions to the pension system resulting from PEPRA. Until the District implements 
PEPRA, there would be no cost. However, if the District does implement PEPRA, the cost would 
include reimbursing the employees and then funding the effected employees' pension to Tier 
One levels, unless the District continued funding at the Tier One rate. Staff estimates that the 
PEPRA-related costs would be significantly less than repaying expended grant funds spent over 
any meaningful time period. 

Staff also reviewed the projects funded by the two grants to determine when and how much 
spending will occur in a grant payback scenario. Significant spending will begin January 2016 
with the delivery of buses from the 80 bus Gillig procurement. The majority of the $29.1 million 
for the buses will be expended by June 2016 when deliveries are complete. The current FY 2016 
operating budget also assumes $6.6 million in operating assistance through ADA paratransit 
and Lifeline service operating subsidies. The remainder of the funds will be spent by FY 2018 
depending on the particular project. 

ATU and AFSCME object to the letter and feel that it is committing the District to implementing 
PEPRA. They feel that the letter is unnecessary and does not guarantee the District that the 
conditions stated will be of any benefit. On the other hand, they said the letter does guarantee 
labor strife. Both ATU and AFSCME have requested that the District sign off on the DOL's 
conditions. They pointed out that there is no harm in the District doing so, since PEPRA has not 
been implemented. Counsel for ATU noted that other agencies agreed to the DOL's conditions 
without objection. One of the agencies they brought up was BART. However, when staff 
provided them with BART's conditional letter, they were surprised as they had not been told 
about said letter. ATU's counsel is compiling a list of agencies that have allegedly accepted 
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DOL's conditions. When that list is received, staff will follow up with the agencies. The unions 
have advised that sending the attached letter may result in their official objections that will be 
sent to DOL. 

After meeting with ATU and AFSCME, staff spoke with the District's outside counsel who 
advises that it is in the District's best interests to send the letter. There is a chance that even if 
Sacramento were to prevail in the lawsuit, DOL may still try to argue that the District 
unconditionally accepted the conditions and was still bound to them, regardless of the outcome 
ofthe next court decision. 

ADVANTAGES/DISADVANTAGES: 

The advantages or disadvantages of the Board's decision are included in the following 
discussion of alternatives. 

ALTERNATIVES ANALYSIS: 

The alternatives include agreeing to the DOL terms in full to accept the grant awards, not 
agreeing to the terms and rejecting the awards, or accepting the awards with the attached 
conditional letter. Future grant funds will also be affected until there is a resolution to the 
PEPRA situation. Forgoing the grant funds would have the most immediate effect on the 
District, so staff recommends the District choose the "middle path" and accept the awards with 
submission of the attached response letter, which will allow awarding of the grant funds while 
still reserving District rights in the future. 

PRIOR RELEVANT BOARD ACTIONS/POLICIES: 

12-314c- Amendment 13-A-16 to the AC Transit Employee's Retirement Plan (to implement 
PEPRA) 

ATTACHMENTS: 
1: Conditional Certification Response from DOL including terms 
2: Response letter from LACMTA to DOL 
3: District's response letter to DOL 

Executive Staff Approval: 

Reviewed by: 

Prepared by: 

James D. Pachan, Interim Chief Financial Officer/Chief Operating 
Officer 
Denise C. Standridge, General Counsel 

Chris Andrichak, Manager, Capital Planning & Grants 
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U.S. Department of Labor OHlco of Labor·Manaoement Standards 
Washington, D.C. 20210 

July 24, 2015 

Leslie Rogers, Regional Administrator 
Federal Transit Administration, Region lX 
20 I Mission Street, Suite 2210 
San Francisco, California 94105 

Re: FTA Application 
Alameda-Contra Costa Transit District 
CA-95-X021-0l 

Dear Regional Administrator: 

SR 15·2 2Qa 
Altachment 1 

This is in reply to your request for certification of employee protective provisions for the above
referenced grant application under 49 U.S.C. § 5333. Revisions and/or amendments to this grant 
may be su~ject to additional certification in accordance with 29 C.P.R.§ 215. 

In connection with a previous grant application, the Alameda Contra Costa Transit District (AC 
Transit) and the Amalgamated Transit Union (ATU) Local 192 executed an agreement dated 
April 9, 1975, which, as supplemented by letters to the Department of Labor from ATU and AC 
Transit dated September 8, and 18, 1980, respectively, provides to employees represented by the 
union protections satisfying the requirements of 49 U .S.C., Section 5333(b ). 

AC Transit and the American Federation of State, County and Municipal Employees (AFSCME) 
Local 3916 have previously agreed that the terms and conditions of the agreement executed on 
July 23, 1975, by the American Public Transit Association and transit employee labor 
organizations, except for Paragraph (22), be made applicable to capital assistance. The terms and 
conditions of the July 23, 1975 agreement provide protections to employees represented by the 
union which satisfy the requirements of 49 U.S.C., Section 5333(b). AFSCME and AC Transit 
agree to make the aforementioned terms and conditions applicable to the instant project. 

Also, in connection with previous grant applications, the International Brotherhood of Electrical 
Workers (IDEW) has been afforded substantially the same protections under the final itemized 
condition below. Such terms and conditions provide protections to employees represented by the 
union which satisfy the requirements of 49 U.S.C., Section 5333(b). The parties have agreed to 
make the above conditions applicable to the instant project. 
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Also, the January 3, 2011 Unifted Protective Arrangement (UPA) provides to transportation 
related employees in the service area of the project protections satisfying the requirements of the 
Federal transit law, 49 U.S.C., Section 5333(b). The employees in the service area of AC Transit, 
represented by ATU Locals 256, 265, 1225, 1555, 1574, and 1575, the Service Employees 
International Union (SE!U), AFSCME Local 3993, the BART Police Officer's Association, the 
BART Police Manager's Association, International Brotherhood of Teamsters (IBT) Locals 7, 
70,315, and 490, lnlandboatmcn's Union (IBU), International Organization of Masters, Mates & 
Pilots (IOMMP), the Marine Engineers' Reneticial Association (MERA), the Transportation 
Authority Engineers and Architects (f AEA/lFPTE), and Transport Workers Union (TWU) Local 
250A; and the operations and maintenance rail employees in Capitol Corridor and Caltrains 
service, represented by the TWU, IBEW, SEHJ, Transportation Communications Intemational 
Union (TCU), the American Railway and Airway Supervisors Association (ARASA/TCU), the 
Joint Council of Carmen (JCC/TCU), the United Transportation Union (UTU), the Brotherhood 
of Locomotive Engineers (BLE), the International Association of Machinists (lAM), Northern 
California Carpenters Regional Council, the American Train Dispatchers Department 
(A TDD/BLE), the Brotherhood of Maintenance of Way Employees (BMWE), the Sheet Metal 
Workers International Association (SMWIA), the Brotherhood of Railway Signalmen (BRS), the 
International Brotherhood of Boilermakers and Blacksmiths (IBR), Independent Railway 
Supervisors Association (IRSA), International Association of Bridge, Structural, Omamental 
and Reinforcing Iron Workers (IBSOIW), and the National Conference of Firemen and Oilers 
(NCFO/SEIU), shall be considered third party beneficiaries in accordance with condition five (5) 
below. AC Transit, by executing the contract of assistance with the U.S. Department of 
Transportation (DOT), accepts the terms and conditions of the UP A. 

In addition, special procedures pursuant to 29 CFR §215(a)(2) permit the Department to include 
conditions (2) and (3) below to satisfy the statute in a manner which does not contravene state or 
local law. Accordingly, the Department of Labor makes the ccrtitication called for under the 
statute with respect to the instant project on condition that: 

I. This letter and the terms and conditions of the above employee 
protective anangements shall be made applicable to the instant 
project and made part of the contract of assistance, by reference; 

2. If on remand from the decision in State of California v. U.S. 
Department of Labor,_ F.SuppJd .. , 2014 WL 7909478 (E. D. 
Cal. 2014), the Department of Labor (DOL) adheres to its legal 
position that compliance with the California Public Employee's 
Pension Reform Act of 2013 (PEPRA), Cal. Gov't Code § 7522, et 
seq., is inconsistent with the requirements of section 13(c), 49 
U.S.C. § 5333(b), and thus precludes the Department from 
certifying grant application numbers CA-90-Z117/CA-90-Z005-
0I, CA-90-Zll7-0823 and CA-03-0806-03/CA-03-0806-04 as 
being in compliance with section 13(c), 49 U.S.C. § 5333(b), and 
that legal position is either not challenged in court within sixty (60) 
days of the DOL's remand decision or challenged in court and 
upheld after all appeals are finally exhausted or the time for filing 
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appeals has finally expired, then the Grantcc(s) must, in 
accordance with the DOL's unchallenged legal position or the final 
judicial determination upholding the DOL's legal position, 
retroactively restore collective bargaining rights for its transit 
workers, including any rights, privileges and benefits under all 
collective bargaining agreements that existed directly prior to the 
Grantee's implementation of PEPRA. 

The retroactive restoration of employee collective bargaining 
rights (pursuant to the DOL's unchallenged legal position or the 
final judicial determination upholding the DOL's legal position), 
including any rights, privileges and benefits under all collective 
bargaining agreements that existed directly prior to the Grantee's 
implementation of PEPRA, is the basis for this certification and 
must be incorporated by reference into the grant agreement(s) with 
the Federal Transit Administration (FTA). 

3. Under this arrangement, if the Department detetmines that the 
Grantcc(s) has failed to retroactively reinstate the collective 
bargaining rights for its transit workers, including any rights, 
privileges and benefits under all collective bargaining agreements 
that existed directly prior to implementation ofPEPRA, in 
accordance with its obligatiom hereunder and incorporated by 
reference into its grant agreement(s) with the FTA, then FTA will 
take appropriate action to enforce the terms of the grant 
agrcement(s), including, but not limited to, de-obligation of the 
remaining balance in the grant(s) covered by this certification and 
p\•rsuit of reimbursement to FTA by the Grantee(s) of any grant 
funds previously dispersed under the subject grant agreement(s). 

4. The tenn "project" as used in the above arrangements shall be 
deemed to cover and refer to the instant project; 

5. The protective arrangements cet1ified by the Secretary of Labor are 
intended for the primary and direct benefit of transit employees in 
the service area of the project. These employees arc intended third
party beneficiaries to the employee protective arrangements 
referenced in the grant contract between the U.S. Department of 
Transportation and the Grantee, and the parties to the contract so 
signify by eKe\:uting that contract. Such transit employees are also 
third-party beneficiaries to the protective arrangements 
incorporated in any subsequent contraet(s) of assistance between 
the Grantee and any Recipient(s). Employees not represented by 
any labor organization, or if so represented through their 
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representative on their behalf, may assert claims with respect to the 
protective arrangements under this provision. This clause creates 
no independent cause of action against the United States 
Government; 

6. Disputes over the interpretation, application and enforcement of 
the terms and conditions of the certified protective arrangements, 
including those disputes arising out of this letter of certification, 
except lor issues arising under the above paragraphs (2) and (3), 
shall be resolved in accordance with the procedures specilied in the 
aforementioned cerlilied arrangements; and 

7. Employees of mass transportation providers in the service area of 
the pr~jcct who arc not represented by a union designated ahove 
shall be afforded S\Ibstantially the same levels of protections as arc 
aflorded to the employees represented by the unions under the 
above referenced protective arrangements and this certilication. 
Such protections include procedural rights and remedies as well as 
protections for individual employees alli:cted by the project. 

S inccrcl y, 

Should a dispute remain after exhausting any available remedies 
under the protective arrangements and absent mutual agreement to 
utilize any other final and binding resolution procedure, any party 
to the dispute may submit the controversy to Jinal and binding 
arbitration. With respect to a dispute involving a union not 
designated above, if a component of its parent union is already 
su~ject to a protective arrangement, the arbitration procedures of 
that arrangement will be applicable. If no component of its parent 
union is su~ject to the arrangements, the Recipient or the union 
may request the American Arbitration Association to furnish an 
arbitrator and administer a final and binding resolution of the 
dispute under its Labor Arbitration Rules. lf the employees are not 
represented hy a union for purposes of collective bargaining, the 
Recipient or cmploycc(s) may request the Secretary of Labor to 
designate a neutral third party or appoint a staff member to serve as 
arbitrator and render a final and binding determination of the 
dispute. 

Ann Comer, Chief 
Division of Statutory l'rograms 

cc: Schcryl Portee/fTA 
Chris Andriehakl Alameda-Contra Costa Transit District 
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Lee Saunders/c/o William Wilkinson/ AFSCME 
George Popyack/ AFSCME Council 57 
Jessica M. Chu/ATU 
Margot Rosenberg/c/o Kate Hall ward/Leonard Carder, LLP 
Mary Kay Henry/SEIU 
James P. Hoffafc/o Eileen Smith!IIH 
Dennis Duggan/Public Employees' Union, l .ocal I 
Nathan Weissich!BART Police Managers Association 
Keith Garcia/BART Police Officers Association 
Dab Alvarado/Northern California Carpenters Regional Council 
David L. Neigus, Associate General Counsel/JAM 
Edwin D. Hili/IBEW 
Ray Cobb/IBEW 
C. Studivant/c/o Cam McGinty/SMARf-UTU Transportation Division 
Jerome Lafragola/TWU 
Shavon Gibson!IWU 
Richard Edelman/Mooney, Green, Saindon, Mmphy and Welch 
Olga Metelitsa/Mooney, Green, Saindon, Murphy and Welch 

Representing: ATDD; BMWE/IBT; BRS; IBBB; NCF&O; 
SMWIA; BLE/IDT; TWU Rail; SEHJ Rail 

Gregory J. J unemanni!FPTE 
Donald Marcus/IOMMP 
David Boatner/IOMMP 
Adam Vokac/MEBA 
Marina V. Secchitano/ Inland boatmen's Union 
Elizabeth A. Roma!Gucrricri, Clayman, Bartos & Parcclli, P.C. 
Stephanie Fagan/Guerrieri, Clayman, Bartos & Parcelli, P.C. 

Representing: TCU; JAM 
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Los Angeles County 

~Metro __ .... .,... ......... , 

July9, 2015 

Denise Diminuco 
Division of Statutory Programs 
Office of Labor-Management Relations 
U.S. Department of Labor 
Washington, D.C. 20210 

Re: FT A Grant Applications 

One Gateway l'taza~ 
Lo$ Angeles, CA 90012·•95> 

Los Angeles County Metropolitan Transportation Authority 
CA-54-0032; CA-54-0037; CA-95-X256-0I; CA-79-0005 

Dear Ms. Diminuco: 

Att. 2 to SR 15-220a 
Phillip A. washington 
Chi•f Exeeutl•• Offi"r 
21).922-7555 Tel 
21J.9U·7447 Fa< 
washingtonp@metro.net 

I am writing on behalfofthc Los Angeles County Metropolitan Transportation Authority 
(LACMTA) in response to the May 28, 2015 revised referral of the above referenced grants from 
the Department of Labor (DOL). LACMTA appreciates DOL's favorable response to our June 
2, 2015 request for more time to evaluate and respond to the two new 13(c) conditions included 
in the referral, as set forth in paragraphs 2 and 3 of Attachment A to your May 28 letter. 

The paramount concern of LACMT A is to be able to meet the agency's public responsibility to 
provide high quality and reliable transit services in Los Angeles County and to continue to 
develop and implement the agency's critical capital projects, and without question the receipt of 
federal grant funds is essential to meeting those responsibilities. For this reason, and despite our 
reservations about both the content and potential ramifications of the DOL conditions, LACMTA 
will not object to DOL's proposed certification on the basis ofthe terms and conditions set forth 
in the May 28,2015 referral, subject to the three qualifications and clarifications set forth below. 

First, the DOL condition in Paragraph 2 requires LACMTA to retroactively restore pre-PEPRA 
rights, privileges, and benefits under collective bargaining agreements if the DOL's upcoming 
decision on remand in State of California v. U.S. Dept. of Labor_ F.Supp.3d _, 2014 WL 
7909478 (E. D. Cal. Dec. 30, 2014) is upheld on judicial review.t If the restoration requirement 
in this condition is triggered in the future, LACMTA will restore prc-PEPRA rights, privileges, 
and benefits of those LACMTA employees covered by the LACMTA pension plans , but only if, 
and at the time, such action by LACMTA would not be a violation ofState law. As an agency 
created by State statute, LACMT A has an obligation to comply with State as well as Federal law, 

1 Unstated by DOL but implicit in this condition is the fact that these new conditions wilt not apply to LACMTA in 
the event the DOL remand decision is not upheld on judicial review. 

2 LACMT A does not have the legal authority to agree to restore pre-PEPRA pension rights of LACMTA employees 
covered by Caii'ERS: only Ca!PERS can agree to that action. 
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and we cannot knowingly agree in advance to an action that would directly violate State law. 3 

Under current State law, PEPRA applies to transit workers. CaiPERS, the state agency with 
responsibility for administering the public retirement system in California (including the 
pensions of many transit employees in the State), has determined that the ruling of the United 
States District Court triggered the end of the PEPRA exemption for transit workers, and the 
consensus of other public entities in the State (including LACMTA) is in accord with this view. 
While we recognize that DOL has taken a contrary position and believes the exemption from 
PEPRA remains in effect, DOL does not appear to have any express jurisdiction or authority to 
make this determination regarding State law, and the general opinion statewide is that this DOL 
position is legally incorrect.4 Accordingly, absent a change in state law, PEPRA will be 
applicable to transit workers during the future period of time that would be covered by the 
potential DOL-mandated retroactive restoration of"rights". 

Second, the DOL condition in Paragraph 3 provides that, if DOL determines that LACMTA has 
failed to retroactively restore prc-PEPRA collective bargaining rights, privileges, or benefits, 
then FTA will take appropriate action, including the de-obligation of grant funds and the pursuit 
of reimbursement of prior grants. This condition contemplates DOL assumingjurisdiction in 
future disputes to interpret and apply a local collective bargaining agreement, an adjudicatory 
and enforcement role that DOL has not (to our knowledge) exercised in the history of the 13( c) 
program. We question whether DOL has the statutory authority to fulfill such a role. 5 

Moreover, the consequences of a negative DOL determination to a transit agency like the 
LACMT A, which receives millions of dollars in federal grant funds, would be of enormous 
consequence. As a result, LACMT A reserves the right to contest or challenge any future 
determination of DOL under paragraph 3 that LACMT A has failed to retroactively restore prc
PEPRA collective bargaining rights, whether tltat determination is made in in the form of an 
administrative decision or in an arbitration-like ruling. While LACMT A may have an inherent 
right to appeal or contest a DOL decision under these facts, this express reservation is 
appropriate given the magnitude of the financial risk presented. 

Finally, LACMTA is assuming that DOL, in imposing these two new conditions, is acting in 
good faith and has determined that these new conditions arc within its statutory authority and are 
necessary to carry out its responsibilities under Section 13( c) in this context. However, in the 
event that these DOL conditions arc challenged and a federal court determines that any or all of 

1 DOL's own authority for imposing th.:sc two special conditions, as cited in its referral (29 CFR 21S(a)(2)) appears 
limit~d to satisfying the federal statute "in a manner that docs not contravene state or local law". 

4 The DOL position that the exemption is still in place is also fundamentally inconsistent with its imposition of these 
special 13(c) conditions; if transit workers were still exempt from coverage under PEPRA, there would be no need 
for imposing a rcquirem<'flt for retroactive restoration ofprc-PEPRA rigbt.. 

' DOL has provided no details regarding the implementation or procedural requirements for this new paragraph 3 
adjudicatory process. The DOL determination contemplateu is not limited to pension or retirement issues, but rather 
would appear to confer jurisdiction on DOL to address, possibly yean; after the fact, whether any right, privilege, or 
benefit under a prc-PEPRA collective bargaining agreement has been •dequately restored, even those rights and 
benefits that have been revised in intervening yeal'li through negotiation and agreement of the parties. 

-2-



381 of 388

these new conditions are in excess of DOL's statutory authority, are arbitrary and capricious, or 
are otheJWise not lawful, then the qualified acceptance ofthese conditions by LACMTA, as set 
forth in this letter, will be void. 

LACMTA is expressing the qualifications herein in the exercise of our responsibility to comply 
with both applicable State and Federal law and our responsibility to safeguard the continued 
operation of transit services and the implementation of essential capital projects. 

c; Scheryl Portee/FT A 
G. Kent Woodman/ Thompson Coburn LLP 
Jane Sutter Starke/Thompson Coburn LLP 
Jessica ChulA TU · 

Phillip . Washington 
Chief Executive Officer 

Benjamin Lunch/Neyhart, Anderson, Flynn & Grosboll 
Lee Saunders/AFSCME 
Cheryl Parisi/ AFSCME Council 36 
James P. IIoffa/IBT 
David L. Neigus/IAM 
Elizabeth Roma, S. Fagan/Guerrieri, Clayman, Bartos & Parcelli 
C. Studivant/UTU 
Jeff Steck/ ALADS 
Richard Edelman, 0. Metelitsa/Mooney, Green, Saindon, Murphy and Welch 
Edwin D. HilliiBEW 
Ray Cobb/IBEW Rail 
Mary Kay llenry/SEIU 
James T. Callahan/IUOE 
Gordon Hubei/SCCC 

- 3-
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Alameda-Contra Costa Transit District 

November 11, 2015 

Ann Comer 
Division of Statutory Programs 
Office of labor·Management Relations 
U.S. Department of labor 
Washington, D.C. 20210 

Re: CA·95·X021-01; CA-9S-X33S-02; CA-90·Z248-00 

Dear Ms. Comer: 

Att. 3 to SR 15-220a 

Mike Hursh. General Manag er 

Alameda-Contra Costa Transit District (AC Transit) Is In receipt of the U.S. Department of 
labor's (DOL) certifications of July 24, 2015 (CA-95-X021-0l), August 26, 2015 (CA-90·Z248-00) 
and September 11, 2015 (CA·95·X335-02) which contains a number of terms and conditions 
imposed pursuant to 29 CFR § 21S(a)(2). 

The paramount concern of AC Transit Is to be able to meet the agency's public responsibility to 
provide high quality, safe and reliable transit services and improve aging infrastructure In 
Alameda and Contra Costa Counties and to continue to develop and implement the agency's 
critical local needs and capital projects, Including the current Bus Rapid Transit (BRT) project. 
Without question, the receipt of federal grant funds is essential to meeting those 
responsibilities. For this reason, and despite our reservations about the content and potential 
ramifications of the newly added DOL conditions, AC Transit will accept the grant funds set 
forth In the July 24, 2015, August 26, 2015 and September 11, 2015 certifications referred to 
above; however, this acceptance is explicitly conditioned upon the qualifications and 
clarifications set below. 

First, the DOL condition listed as number two, on page two of the certifications, requires AC 
Transit to retroactively, restore pre·PEPRA rights, priyileges and benefits under collective 
bargaining agreements if the DOL's decision on remand In State of California v. U.S. Dept. of 
Labor 76 F.Supp.3d 1125, (E.D. Cal. Dec. 30, 2014) Is upheld on judicial revlew.1 If the 
restoration requirement ih this condition were to be trlggere.d in the future, AC Transit will 
restore pre·PEPRA rights, privileges and benefits of those AC Transit employees covered by the 
AC Transit 'J)ension plans, but only if, and at the time; such action by AC Transit would not be a 
violation of State law. As an age {'Icy created by State statute, AC Transit has an obligation to 
comply with State as well as Federal law, and cannot knowingly agree in advance to an action 

1 Unstated by DOL but Implicit In this condition Is the fact that these new conditions will not apply to AC Transit In the event the 
DOL remand decision Is not upheld on Judicial review. 
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that would directly violate State law. 2 Under current State law, PEPRA applies to transit 
workers. CaiPERS, the state agency with the responsibility for administering the public 
retirement system in California (including the pensions of many transit employees in the State), 
has determined that the ruling of the United States District Court triggered the end of the 
PEPRA legislative exemption for transit workers, and the consensus of other public entities in 
the State, including AC Transit, is in accord with this view. While the District recognizes that 
DOL has taken a contrary position and believes the legislative exemption of transit systems 
such as AC Transit from PEPRA remains in effect, DOL does not appear to have any express 
jurisdiction or authority to make this determination regarding State law, and the general 
opinion statewide, including AC Transit, is that this DOL position is legally incorrect.3 

Accordingly, absent a change in State law, PEPRA is applicable to transit workers and will be 
applicable during the future period of time that would be covered by the potential DOL
mandated retroactive restoration of "rights." 

Second, the DOL condition listed as number three on page three of the certifications provides 
that, if DOL determines that AC Transit has failed to retroactively restore pre-PEPRA collective 
bargaining rights, privileges or benefits, then FTA will take appropriate action, including the de-
obligation of grant funds and the pursuit of reimbursement of prior grants. This condition ' 
contemplates DOL assuming jurisdiction in future disputes to interpret and apply a local 
collective bargaining agreement, an adjudicatory and enforcement role that DOl has not (to 
our knowledge) exercised in the history of the 13(c) program. AC Transit questions whether 
DOl has the statutory authority to fulfill such a role.4 Moreover, the consequences of a 
negative DOL determination to a transit agency like AC Transit which receives millions of 
dollars in federal grant funds, would be of enormous consequence. As a result, AC Transit 
reserves the right to contest or challenge any future determination of DOL under paragraph 
three on page three of the certifications that AC Transit has failed to retroactively restore pre
PEPRA collective bargaining rights, whether that determination is made in the form of an 
administrative decision or in an arbitration-like ruling. While AC Transit may have an inherent 
right to appeal or contest a DOL decision under these facts, this express reservation is 
appropriate given the magnitude of the financial risk presented. 

Finally, AC Transit is assuming that DOL, in imposing these two new conditions, is acting in 
good faith and has determined that these new conditions are within its statutory authority and 
are necessary to carry out its responsibilities under Section 13(c) in this context. However, In 
the event that these DOL conditions are challenged and a federal court determines that any or 
all of these new conditions are in excess of DOL's statutory authority, are arbitrary and 
capricious or are otherwise not lawful, then the qualified acceptance of these conditions by AC 
Transit, as set forth in this letter, will be void. 

2 DOL's own authority for Imposing these two special conditions, as cited in its tef~rral letters {29 CFR 215(a){2)) appears limited 
to satisfying the federal statute ''in a manner that does not contravC>ne sk!te or local law." 
3 The DOL position that the exemption is still in place is also fundam@ntalty ioconsi-.tent with its imposition of these spec1al13{c) 

conditions; if transit workers were stiff exempt from coverage und~r PEPRA, thare would be no need for Imposing a requirement 
for retroactive restoration of pre·PEPRA rights. 
4 DOL has provided no details regarding: the implementation or procedural requirements for this new paragraph 3 adjudicatory 
process. The DOL determination contemplated Is not IJmited to pension or retirement issues, but rather would appear to confer 
jurisdiction on DOL to address, po£sibly years after the fact, whether any right, privilege, or benefit und.er a pre·PEPRA collective 
bargaining agreement has been adequately restored, even those rights and benefits that have been revised In intervening yeats 
through negotiation and agreement of the parties. 
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AC Transit is expressing the qualifications herein in the exercise of its responsibility to comply 
with both applicable State and Federal law and its responsibility to safeguard the continued 

operation of transit services and the implementation of essential capital projects. 

Sincerely, 

Michael A. Hursh 

General Manager 

cc: Leslie Rogers, FTA 
Yvonne Williams, ATU 192 
Lisa Harlow, AFSCME 3916 
AI Fortier, IBEW 1245 
Bruce Smith, Apperson and Crump 
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